EMPLOYER STATUS DETERMINATION
Yakima Valley Rail & Steam Museum d/b/a
Toppenish, Simcoe & Western Railroad

This is the determination of the Railroad Retirenment Board regarding
the status of Yakinma Valley Rail & Steam Miuseum d/b/a Toppeni sh,
Sintoe & Western Railroad (TSW as an enployer under the Railroad
Retirenent Act (45 US C §231 e seq.) (RRA) and Railroad
Unenpl oynment | nsurance Act (45 U S.C §351 et seq.) (RUA). TSW has
not previously been determned to be an enployer under the RRA and
t he RU A

Informati on about TSW was furnished by Douglas Shearer, Vol unteer
Treasurer of TSW  According to M. Shearer, the Yakinma Valley Rail

and Steam Museum ("Yakima") was incorporated as a non-profit museum
group to restore the old railroad depot in Toppeni sh, Washington, as
well as to operate and display antique railway equi pnment. One of the
two lines in question, the Wite Swan line, runs from Toppenish to
Wiite Swan, Washington, and was abandoned by the Washington Centra

Rai | road Conpany ("WCRC')! in 1992. In 1993, the Interstate Conmnerce
Comm ssion ("1 CC") authorized the state of Washington to purchase the
l'ine. After the state purchased the line under the rail banking
program it was transferred to Yakinma County, which has entered into
an operating agreement with TSW (see, |1CC Finance Docket No. 32487,

decided April 21, 1994). According to M. Shearer, freight
operati ons began on Cctober 18, 1993. In a letter dated Cctober 8,

1995, M. Shearer describes the freight operations as being conducted
"on an as needed basis only" and stated that in 1994, "approximtely
30 cars were delivered and returned on a total of 40 runs (20
deliveries and 20 returns of enpties)." TSWreceives freight fromthe
WCRC and delivers enpty cars to WCRC at Wesl ey Junction, but has been
"unable to negotiate a formal interchange agreenent.” Al vol unteer
Crews, usually consisting of an engineer and brakenman, and
occasionally trai nees, conduct the freight operations.

In his nost recent letter of Novenber 6, 1996, M. Shearer states
that freight operations are not scheduled, "they are conducted when
there are cars to nove." M. Shearer states that approximtely 80
freight cars were noved in the first three years; the freight trains
average two cars and range in size from1l to 4 cars. M. Shearer
further stated that "during the nobst active nonths novenent take
place 4 to 6 tines a nonth, but nost nonths have no novenent." He
reiterated that the crew consists of an engi neer and brakenman, plus
"any nuseum nmenbers who may wi sh to participate in crew training."”

In addition to the freight operations, TSW operates excursions on the
Wiite Swan branch line from June to Cctober, on Saturdays, Sundays,
hol i days, and charters. In 1996, TSW noved approximately 50
excursion trains with either one or two passenger cars. M. Shearer
describes operational tinme on the Wiite Swan branch as "approxi mately
2/ 3 passenger and 1/3 freight."
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The WCRC has been found to be an enployer under
the Acts. B.A No. 3651.
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The only information provided by M. Shearer about the second Iine,
the Royal Slope line, was in his letter of Cctober 8, 1995. In that

letter, he stated that the Royal Slope line will be operated as a
di vision of the TSWunder circunstances simlar to those of the Wite
Swan branch, i.e., the line was abandoned by the M| waukee Road and

purchased by the Washington State Departnment of Transportation as
part of the rail banking program The line is under the control of
the Port of Royal Sl ope. M. Shearer stated that TSW noved
approximately ten cars in 1994, but "stopped operations when crop
prices led the shipper to stop all rail shipping. W have a new
agreement with the Port and the shipper but so far there has been no
novenent this year." M. Shearer states that authority to operate
the Iine was obtained through the 1CC, however, in his letter of My
12, 1996, he states "we have not sought an Interstate Conmmerce
Commi ssi on deci sion on the Royal Slope Line."

Section 1(a)(1) of the RRA defines the term "enployer” to include:

(i) any carrier by railroad subject to the
jurisdiction of the Surface Transportati on Board
under Part A of subtitle IV of title 49, United
St at ed Code;

Section 1 of the RUA (45 U S. C § 351) contains essentially the same
definition.

Section 10501 of Chapter 105 of Part A of subtitle IV of Title 49
provides in pertinent part that the Surface Transportation Board has
jurisdiction over transportation in the United States between a place
in

(A) a State and a place in the same or another State as
part of the interstate rail network;

The evidence of record indicates that TSW operates primarily as an
excursion railroad. Because TSW operates a recreational excursion
service entirely within one state and has no interchanges, its
excursion service is not subject to the jurisdiction of the Surface
Transportation Board and does not fall within the definition of a
carrier enployer under the RRA and RU A  Accordingly, operation of
an excursion railroad by Yakima Valley Rail & Steam Miuseum d/b/a
Toppeni sh, Sintoe & Western Railroad would not bring it within the
definition of enployer under the RRA and the RU A

Section 202.3 of the Board's regulations (20 CFR 202.3) provides that
where a conpany that is principally engaged in business other than
carrier business, also engages in sone carrier business, coverage
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under the RRA and RUA may be limted to the departnment which is
engaged in carrier business. Factors which the Board considers in
making a determnation as to whether segregation may be applied
i nclude the follow ng:

1. The primary purpose of the conpany on and since the date
it was established.

2. The _functional donjnance or sqbservience of its carrier
business in relation to its non-carrier business.

3. The amount of its carrier business and the ratio of such
business to its entire business.

4. Whether its carrier business is a separate and distinct
enterpri se.

The evidence of record indicates that segregation is applicable to
cover that portion of the Yakima Valley Rail & Steam Miuseum d/b/a
Toppeni sh, Sintoe & Wstern Railroad which operates the freight
service on the Wite Swan line and the Royal Slope Iine. That
portion of the Yakima Valley Rail & Steam Museum d/b/a Toppeni sh,
Sintoe & Western Railroad which operates the freight service became a
rail carrier enployer under the RRA and RU A effective Cctober 18

1993, the date it began freight operations. Operation of the
excursion railroad is not covered under the Acts administered by the
Boar d.

d en L. Bower

V. M Speakman, Jr.

Jerone F. Kever



